
SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 12 
JUDICIAL OFFICER: CHARLES S TREAT 

HEARING DATE: 01/19/2023 
 

 

 

1 

 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 
hearing, counsel or self-represented parties call the department rendering the decision to request 
argument and to specify the issues to be argued. Calling counsel or self-represented parties requesting 
argument must advise all other affected counsel and self-represented parties by no later than 4:00 p.m. 
of his or her decision to appear and of the issues to be argued. Failure to timely advise the Court and 
counsel or self-represented parties will preclude any party from arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or email 
notification to the department of the request to argue and specification of issues to be argued – with a 
STRONG PREFERENCE FOR EMAIL NOTIFICATION. Dept. 12’s Fax Number is: (925) 608-2686. Dept. 12’s 
email address is: dept12@contracosta.courts.ca.gov. Warning: this email address is not be used for any 
communication with the department except as expressly and specifically authorized by the court. Any 
emails received in contravention of this order will be disregarded by the court and may subject the 
offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the tentative 
ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be attached to the 
proposed order when submitted to the Court for issuance of the order. 
 

 

    

1. 9:00 AM CASE NUMBER:  C22-01781 
CASE NAME: SAPHINA ELLIS VS. GRAVES DEANNA 
 *HEARING ON MOTION IN RE: TO QUASH SERVICE OF SUMMONS 
FILED BY: DEANNA, GRAVES 
*TENTATIVE RULING:* 
 
The motion of defendant Deanna Graves (Deanna) to quash service of summons is granted. However, 
the Court has some pointed direction to the attorneys as to how they ought to proceed from this 
point. 
 
(Meaning no disrespect, the Court uses first names for the defendants to avoid confusion.) 
 
 

mailto:dept12@contracosta.courts.ca.gov
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The Court notes at the outset that the moving papers have no proofs of service attached, and there is 
nothing else in the Court’s file establishing that this motion was properly served on plaintiffs’ counsel. 
However, the pendency of this motion was expressly discussed at the December 27 CMC, and counsel 
were to meet and confer concerning it. Moreover, an actual opposition has been filed, if belatedly. 
There is no objection based on lack of service of the motion. 
 
Plaintiffs filed a facially sufficient proof of service from a professional process server, reciting that 
Deanna was personally served at an unidentified address. Plaintiffs acknowledge that that proof of 
service “mistakenly” checked the box for actual personal service. “Falsely” might be a more apt 
adverb. Plaintiffs now assert that in fact the process server made substituted service, by serving a 
responsible adult at Deanna’s residence and then mailing the papers to her at that address. 
 
The problem with all this is that it assumes that the address where service occurred (10225 Chaplin 
St., Stockton) was in fact Deanna’s residence. Plaintiffs’ counsel had a good-faith basis for believing 
that to be so, based on an internet locator service. But there is no information on the provenance or 
reliability of the information on that service, nor how reliably or frequently it is updated. If in fact it is 
untrue that Deanna was living at that residence at the time, no internet service can make it true. 
 
The uncontradicted evidence in the case establishes that Deanna was not living at that address. 
Defendants’ counsel has provided declarations from the other two identified defendants in the case, 
Rashida and Jamilla Graves. They are Deanna’s daughters and, at least informally, her caretakers. 
They both state that the address in question is the residence of Rashida, but on the date of purported 
service Deanna was actually living at Jamilla’s residence instead. Plaintiffs provide no contrary factual 
rebuttal. 
 
Accordingly, it appears that Deanna was not validly personally served, and the motion is granted. 
 
The Court, however, is concerned about Deanna’s reported mental health and condition. Her 
daughters state that she suffers from dementia. Hence, even if she had been actually served 
personally, there may be doubt as to whether she would have understood what she was receiving 
and responded appropriately. Moreover, actual service might well have alarmed Deanna and caused 
her needless distress. 
 
In light of that concern, the Court strongly suggests that counsel should meet and confer with a view 
to agreeing that defendants’ counsel, or one of the daughters, could agree to accept service on 
Deanna’s behalf – or, better yet, that the present service on the other defendants should be deemed 
sufficient service on Deanna in light of the daughters’ caretaker roles. Actual, physical service on 
Deanna is completely needless now, and could do unintended harm. Although the formalities of the 
law require proper service on Deanna individually, there is no functional purpose to be served here by 
doing so. She herself is probably not able to respond appropriately, and the complaint is already in 
the hands of the people who are able to respond on her behalf – her daughters and their lawyer. 
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To that end, it appears that it is necessary for a guardian ad litem to be appointed to protect the 
interests of Deanna, including the interests of the trust of which she is apparently the trustee. 
Counsel for defendants should take prompt and appropriate steps to see that this is done. 
 

 

  
    

2. 9:00 AM CASE NUMBER:  C22-02109 
CASE NAME: FAITH SMITH VS. CLAYTON CREEK APARTMENTS 
 HEARING ON DEMURRER TO COMPLAINT OF FAITH SMITH  
FILED BY: CLAYTON CREEK APARTMENTS 
*TENTATIVE RULING:* 
 
Defendant’s demurrer to plaintiff’s Complaint is unopposed. It is sustained with leave to amend. 
Plaintiff is given until February 14, 2023 in which to file and serve a first amended complaint. If she 
does not do so, this case will be dismissed. 
 
Plaintiff’s form complaint purports to state three causes of action, for general negligence, intentional 
tort, and premises liability. However, the sum total of the factual allegations in the entire complaint 
are as follows: 
 
   “Provided false information to Contra Costa County Housing authority against Faith Smith and on 
non renue [sic].” 
   “Intentional acts to promote Homelessness and mental abuse.” 
 
There is no identification of what “false information” was provided, by whom, or when; what was 
false about it; or how it harmed plaintiff. There is no hint of identification of what “intentional acts” 
were committed, or when, or by whom; or of how they “promote[d] homelessness and mental 
abuse”. This is insufficient to inform defendant of what it is accused of. 
 

 

  
    

3. 9:00 AM CASE NUMBER:  MSC16-01426 
CASE NAME: RICHMOND COMPASSIONATE VS RICH PAT GROUP 
 *HEARING ON MOTION IN RE: APPOINT LEGAL COUNSEL ON BEHALF OF HILLTOP COMMUNITY 
PARTNERS  
FILED BY: HILLTOP COMMUNITY PARTNERS, LLC 
*TENTATIVE RULING:* 
 
Counsel to appear (by zoom if preferred). The present motion is filed by plaintiffs, seeking an order to 
direct the receiver to appoint counsel to defend Hilltop Community Partners in this action. However, 
(1) an order was signed on May 26, 2022 authorizing the receiver to retain identified counsel, and 
(2) an amended judgment against Hilltop Community Partners was entered on November 1, 2022. 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 12 
JUDICIAL OFFICER: CHARLES S TREAT 

HEARING DATE: 01/19/2023 
 

 

 

4 

 

The Court (a newly reassigned Department) is confused as to where the case stands; what, if 
anything, remains to be litigated; whether counsel for Hilltop Community Partners is already in the 
case, and if not, why not; and why counsel is needed now. 
 

 

  
    

4. 9:00 AM CASE NUMBER:  MSC19-02624 
CASE NAME: SALDANA VS HYDROCHEM, LLC, ET AL. 
 SPECIAL SET HEARING RE: COMPLIANCE HEARING  
FILED BY:  
*TENTATIVE RULING:* 
 
The final accounting is approved, and the proposed final judgment will be signed. 
 

 

  
    

5. 9:00 AM CASE NUMBER:  MSC20-01437 
CASE NAME: SHAWN PHILLIPS VS THE SCHOLTEN COMPANY 2000 
 *HEARING ON MOTION IN RE: LEAVE TO FILE A 1ST AMENDED ANSWER  
FILED BY: THIESSEN CONSTRUCTION COMPANY 
*TENTATIVE RULING:* 
 
Defendant Doug Peterson (dba Theissen Construction Company) moves for leave to file a First 
Amended Answer. The motion is unopposed, and it is granted. The proposed First Amended Answer, 
attached to the supporting declaration of Paul Windust, is deemed filed as Peterson’s answer, nunc 
pro tunc to the date of filing of Peterson’s original answer. 
 
Peterson filed his original answer while in pro per. It contained a general denial and one specific 
factual denial, but no affirmative defenses. Peterson has now retained counsel, who realized the 
advisability of pleading affirmative defenses. 
 
The Court notes that a formal stipulation was perhaps impractical, given the large number of counsel 
whose signatures would have been required. However, there should have been a recitation that 
moving counsel met and conferred concerning this motion, stating whether anyone raised any 
objection to it. 
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6. 9:00 AM CASE NUMBER:  MSC20-01810 
CASE NAME: ALAMILLO VS ALAMILLO REBAR, INC. ET AL 
 HEARING ON DEMURRER TO: BY DEF PACIFIC STEEL GROUP TO PLTFS 3RD AMENDED COMPLAINT  
FILED BY: PACIFIC STEEL GROUP 
*TENTATIVE RULING:* 
 
Department 12 was disqualified in this case in 2020. The case has been reassigned to Department 9. 
 

 

  
    

7. 9:00 AM CASE NUMBER:  MSC21-01257 
CASE NAME: CATELLI VS. INNOVATIVE CONSTRUCTION 
 *HEARING ON MOTION IN RE: PRELIMINARY APPROVAL OF CLASS ACTION AND PAGA SETTLEMENT  
FILED BY: CATELLI, TONY 
*TENTATIVE RULING:* 
 

Plaintiff Tony Catelli moves for preliminary approval of his class action and PAGA settlement 
with defendant Innovative Construction Solutions. The proposed class consists of approximately 93 
employees who received initial pay statements during the identified class period. 

A. Background and Settlement Terms 

The original complaint was filed on June 1, 2021. It remains the operative complaint. The 
alleged violations are of a technical nature. Defendant is not alleged to have underpaid or 
undercompensated any employees. Rather, the allegation is that the pay statements issued to the 
employees failed to identify the dates of the relevant pay period. Further, in discovery it was 
ascertained that in fact this was true only of each employee’s initial pay statement after hiring; all 
subsequent pay statements were in proper compliance. 

The settlement would create a gross settlement fund of $30,000. The class representative 
payment to the plaintiff would be $2,500. Attorney’s fees would be $10,000 (one-third of the 
settlement). Litigation costs would not exceed $5,000. The settlement administrator’s costs (ILYM) 
are estimated at $4,250. PAGA penalties would be $2,000, resulting in a payment of $1,500 to the 
LWDA. The net amount paid directly to the class members would be about $10,250. The fund is non-
reversionary. There are an estimated 193 class members. Based on the estimated class size, the 
average net payment for each class member is approximately $48.45. 

The entire settlement amount will be deposited with the settlement administrator within 10 
days after final approval of the settlement. 

The proposed settlement would certify a class of all current and former non-exempt 
employees employed at Defendants’ California facilities who received initial pay statements between 
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June 1, 2020 through April 26, 2021. 

The class members will not be required to file a claim. Class members may object or opt out 
of the settlement. (Aggrieved employees cannot opt out of the PAGA portion of the settlement.)  

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable. Any unclaimed or uncashed funds will go to the Controller under the Unpaid Property 
Law. 

The settlement contains release language covering “All causes of action and factual or legal 
theories that were alleged in the Class Action Complaint based upon Defendant’s alleged failure to 
provide the beginning and/or ending dates on the Class Members’ Initial Physical Wage Statements.” 
Under recent appellate authority, the limitation to those claims with the “same factual predicate” as 
those alleged in the complaint is critical. (Amaro v. Anaheim Arena Mgmt., LLC (2021) 69 Cal.App.5th 
521, 537 [“A court cannot release claims that are outside the scope of the allegations of the 
complaint.” “Put another way, a release of claims that goes beyond the scope of the allegations in the 
operative complaint’ is impermissible.” (Id., quoting Marshall v. Northrop Grumman Corp. (C.D. 
Cal.2020) 469 F.Supp.3d 942, 949.) Here, the scope of the release is actually narrower than the claims 
in the complaint, because it is limited to initial wage statements (the only ones found in discovery to 
feature the alleged defect). 

Formal discovery was undertaken, resulting in the production of substantial documents. The 
matter settled after arms-length negotiations.  

Counsel also has provided an analysis of the case, and how the settlement compares to the 
potential value of the case, after allowing for various risks and contingencies. This included an 
estimate of class claims at a “maximum possible liability” of about $38,700, including derivative PAGA 
penalties. The settlement is about 77% of that amount. 

The potential liability needs to be adjusted for various evidence and risk-based contingencies, 
including problems of proof. PAGA penalties are difficult to evaluate for a number of reasons: they 
derive from other violations, they include “stacking” of violations, the law may only allow application 
of the “initial violation” penalty amount, and the total amount may be reduced in the discretion of 
the court. (See Labor Code, § 2699(e)(2) [PAGA penalties may be reduced where “based on the facts 
and circumstances of the particular case, to do otherwise would result in an award that is unjust 
arbitrary and oppressive, or confiscatory.”]) 

Counsel attest that notice of the proposed settlement was transmitted to the LWDA 
concurrently with the filing of the motion.  

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate”, under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
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the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.” 
(See also Amaro v. Anaheim Arena Mgmt., LLC, supra, 69 Cal.App.5th 521.) 

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, 

Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the 

“fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements. 

(Id., at 64.) The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]” (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement. 
First, public policy generally favors settlement. (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.) Nonetheless, the court should not approve an agreement contrary to law or public 
policy. (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.) Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.” (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.) As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.” (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiff seeks one-third of the total settlement amount as fees, relying on the “common 

fund” theory. Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check. In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable. It stated: “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.” (Id., at 505.) Following typical practice, however, 

the fee award will not be considered at this time, but only as part of final approval.  

Similarly, litigation costs and the requested representative payment of $2,500 will be 

reviewed at time of final approval. Criteria for evaluation of representative payment requests are 

discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-07. 

D.  Discussion and Conclusion 

The Court finds that the settlement is sufficiently fair, reasonable, and adequate to justify 

preliminary approval.  
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Counsel will be directed to prepare an order reflecting this entire tentative ruling, the other 

findings in the previously submitted proposed order, and to obtain a hearing date for the motion for 

final approval from the Department clerk. Other dates in the scheduled notice process should track as 

appropriate to the hearing date. The ultimate judgment must provide for a compliance hearing after 

the settlement has been completely implemented. Plaintiffs’ counsel are to submit a compliance 

statement one week before the compliance hearing date. Five percent of the attorney’s fees are to be 

withheld by the claims administrator pending satisfactory compliance as found by the Court. 
 

  
    

8. 9:00 AM CASE NUMBER:  MSC21-02153 
CASE NAME: TORRES VS. KIPER DEVELOPMENT 
 *HEARING ON MOTION IN RE: PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT  
FILED BY: TORRES, GILBERTO 
*TENTATIVE RULING:* 
 
Counsel to appear, by zoom if preferred. 
 
The motion for preliminary approval appears proper in most respects, and may well be appropriate to 
grant with a little better explanation of some points. 
 
However, the Court is a little concerned by the relatively modest level of recovery provided. The gross 
settlement amount is recited to be less than 24% of the claims’ “likely value” – not, the Court notes, 
of the maximum possible recovery – and the net settlement amount is only 6%. The Court 
understands that there may be valid reasons for such a strong settlement discount, and the present 
papers hint at what the reasons might be; but the explanation is fairly conclusory and generic. The 
Court invites some more detailed candor as to why the case is settling so cheaply. Little information is 
provided, for example, as to the actual content of the allegations, and whether or not they proved to 
have substance after discovery. 
 
The Court is also concerned about the proposed 40% contingency fee for plaintiff’s counsel, which is 
distinctly on the higher end of the typical contingency percentages allowed. Again, there may be 
reasons for this, but the supporting arguments presented on this point are quite generic (beyond the 
speculation, still undocumented, that this may represent a lodestar ratio below 1). The results 
obtained are certainly less than exceptional, and the Court is not of the view that a reduced 
settlement principal automatically calls for an elevated contingency percentage. The Court is not 
disapproving this now, but would like a better explanation for it. 
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9. 9:00 AM CASE NUMBER:  MSC22-00271 
CASE NAME: COLBURN VS MARK BEAMISH WATERPROOFING, INC. 
 *HEARING ON MOTION IN RE: JUDGMENT ON THE PLEADINGS OR TO STAY RELATED PROCEEDINGS  
FILED BY: MARK BEAMISH WATERPROOFING, INC., A CALIFORNIA CORPORATION 
*TENTATIVE RULING:* 
 
This motion is continued on the Court’s own motion to January 26, 2023 at 9:00 a.m. 
 

 

  
    

10. 9:00 AM CASE NUMBER:  MSC22-00460 
CASE NAME: NATURA MANAGEMENT, LLC VS. AGRA TECH, INC., A CALIFORNIA CORPORATION 
 *HEARING ON MOTION IN RE: DISMISS 1ST AMENDED CROSS COMPLAINT AGAINST ZWART 
SYSTEMS  
FILED BY: ZWART SYSTEMS, INC. 
*TENTATIVE RULING:* 
 
Before the Court is Cross-Defendant Zwart’s motion to dismiss the First Amended Cross-Complaint. 
Zwart moves pursuant to Code of Civil Procedure §§ 410.30 and 418.10 on the ground that the 
mandatory forum selection clause in the contract between Zwart and Cross-Complainant Agra Tech 
designates the Civil Court in Rotterdam, the Netherlands, as the exclusive forum for litigation 
between them. 

For the following reasons, the motion is granted. 

Background 

This is a complex construction-defect case concerning a greenhouse complex for growing marijuana.1 
Plaintiff Natura is the owner the complex, and the customer of the various builder or supplier 
defendants in the case. One of those defendants is movant Agra Tech. Agra purchased some of the 
equipment it provided from a then-Canadian business, Zwart. Zwart was at the time the exclusive 
North American distributor for a Dutch firm, Codema, which actually manufactured and provided the 
allegedly faulty equipment at issue among these parties. 

Agra Tech denies liability as against Natura. In this cross-complaint, Agra Tech seeks indemnification 
from its seller, Zwart, for any liability it may turn out to have to Natura. 

It is undisputed that the contracts between Agra Tech and Zwart each contain the same two forum-
selection clauses. The first (the Zwart clause) is found in Zwart’s own proposals to Agra Tech: 

 

                                                           
1 Boy, who would have thought 30 years ago we’d be writing that sentence in a court decision? 
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Contrary to the statutory regulations about the competence of the civil court, any 
possible dispute between an opposite party and us will be settled by the Rotterdam 
District Court, civil law section. However, we are entitled to summon the opposite 
party before a competent court, which has jurisdiction according to the law or the 
applicable international treaty. 

(Geest Decl. at ¶ 5, Ex. A2.) 

The second (the Codema clause) is found in Codema’s standard terms and conditions, which Zwart 
attached and incorporated into its own contract proposals: 

As a departure from the legal rules for the competence of the civil court, any dispute 
that may arise between the user and the principal shall be settled by the court in 
Rotterdam, sector Civil Law. The user shall, however, have the right to summon the 
principal before the court which is competent according to law or the applicable 
international treaty. 

(Geest Decl. at ¶ 6, Ex. B1.) 

Zwart relies on the first sentences of these two clauses. Rather uncandidly, its opening brief makes no 
mention of the second sentences. 

Legal Standard 

In accordance with Code of Civil Procedure § 418.10(a)(2), a defendant may serve and file a notice of 
motion “to stay or dismiss [an] action on the ground of inconvenient forum”. Upon such a motion, if 
in the interest of substantial justice, a court finds that an action should be heard in a forum outside 
California, the court shall dismiss or stay the action in whole or in part and on any conditions that may 
be just. (See Code of Civil Procedure § 410.30(a).)  

“The enforceability of a forum selection clause is properly raised by a motion to stay or dismiss 
under California Code of Civil Procedure section 410.30, as it is a request to the court to decline 
jurisdiction.” (Smith, Valentino & Smith, Inc. v. Superior Court (1976) 17 Cal.3d 491, 494.) 

The analysis of a motion to dismiss or stay on grounds of inconvenient forum, in the instance of a 
forum selection clause, depends on whether the clause is “mandatory” or “permissive”. (See Animal 
Film, Inc. v. D.E.J. Productions Inc. (2011) 193 Cal.App.4th 466, 472.) A mandatory forum selection 
clause is presumably enforceable unless the non-moving party shows enforcement would be 
unreasonable; however, where a clause is merely permissive, the traditional forum non conveniens 
analysis is applied, and the clause is treated only as one factor in balancing the private and public 
interests of the competing forums, with the burden on the moving party. (Id.) A mandatory forum 
selection clause uses language that establishes the selected forum as the exclusive forum for any and 
all disputes, whereas permissive clauses only provide that the parties agree to submit to a jurisdiction 
but do not bind them to that forum exclusively. (Id.) 

“[F]orum selection clauses which give a court jurisdiction without clearly making that jurisdiction 
exclusive are permissive rather than mandatory.” (Berg v. MTC Electronics Techs. Co. (1996) 61 
Cal.App.4th 349, 360 [citing Hunt Wesson Foods, Inc. v. Supreme Oil Co (1987) 817 F.2d 75, 77-
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78]; see also Kachal, Inc. v. Menzie (1990) 738 F.Supp. 371, 373-74. (Mandatory forum selection 
clauses contain language such as “exclusive” or “only”).) While terms such as “only” and “exclusive” 
are helpful in constructing a mandatory forum selection clause, they are not required. (See Intershop 
Communications AG v. Superior Court (2002) 104 Cal.App.4th 191, 197.)  

Analysis 

As the preceding discussion makes clear, decision of a forum non conveniens motion based on a 
contractual provision is ordinarily a two-step process, though with a fork in the road. The first step is 
determining whether the provision is mandatory or permissive. If the provision is found to be 
mandatory, then the second step is to determine whether enforcement of the clause would be 
unreasonable, whether the selected forum has a logical connection to the parties or their transaction, 
and whether there is a rational basis for the selected forum. (Smith, Valentino & Smith, Inc. v Superior 
Court (1976) 17 Cal.3d 491, 496; Global Financial Distribs. Inc. v. Superior Court (2019) 35 Cal.App.5th 
179, 192.) If the provision is found to be permissive, then the second step is to apply a traditional 
forum non conveniens balancing of factors. 

On this motion, however, both sides have punted Step 2. Zwart contends that the clauses are 
mandatory, but attempts no showing as to why dismissal should be ordered under a traditional 
balancing. Thus, if the clauses are determined to be permissive, Zwart loses. Conversely, Agra Tech 
contends that the clauses are permissive, but does not contend that they are unreasonable or 
unenforceable. Thus, if the clauses are determined to be mandatory, Agra Tech loses. 

Agra Tech’s opening argument on ambiguity fails. It points out that in the Codema clause, the 
identifications of “user” and “principal” are somewhat confusing, and a little counter-intuitive – 
probably, as Agra Tech suggests, an artifact of inartful translation. Absent other context or 
explanation, a reader of English might assume that the “user” is the customer, and the “principal” is 
the seller. But in the context of the full Codema terms, it becomes apparent that the opposite is true. 
The Codema terms define “user” as “anyone who declares these general terms and conditions to be 
applicable”, and “principal” as “the party to whom the user declares these general terms and 
conditions to be applicable”. Thus, apparently, “user” means “user of this form contract”, not “user of 
the product being sold”. The remaining uses of these words in the Codema terms are consistent, 
making it clear that the “user” is the seller and the “principal” is the buyer. 

This terminological oddity would make a big difference to the second sentence of the Codema clause, 
as it specifies that it is the “user” who has the option of suing elsewhere than Rotterdam. But it 
makes no difference to the first sentence; it doesn’t matter whether the clause reads “any dispute 
that may arise between the buyer and the seller” versus “any dispute that may arise between the 
seller and the buyer”. Moreover, the user/principal point is wholly inapplicable to the Zwart clause, 
which does not use those words. It straightforwardly refers to “any possible dispute between an 
opposite party and us”, and says that “we” have the option of suing elsewhere. As Agra Tech does not 
dispute, “us” and “we” means Zwart. 
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With that oddity out of the way, it is readily apparent that the first sentences of the two clauses are 
unambiguous and mandatory. “[A]ny possible dispute between an opposite party and us will be 
settled by the Rotterdam District Court, civil law section.” “[A]ny dispute that may arise between the 
user and the principal shall be settled by the court in Rotterdam, sector Civil Law.” There is no wiggle 
room in those sentences, and Agra Tech does not seriously dispute that if viewed in isolation, those 
would be mandatory forum selection clauses. 

Agra Tech’s argument focuses instead on the effect of the second sentences of both clauses: 
“However, we are entitled to summon the opposite party before a competent court, which has 
jurisdiction according to the law or the applicable international treaty.” “The user shall, however, 
have the right to summon the principal before the court which is competent according to law or the 
applicable international treaty.” 

It might be argued, literally and somewhat pedantically, that the two sentences of each clause 
contradict each other. In each clause, the first sentence requires a Rotterdam venue for “any possible 
dispute” or “any dispute” between these parties, without exception or qualification. The second 
sentences plainly authorize disputes in jurisdictions other than Rotterdam. Hence, Agra Tech argues, 
the clauses as a whole are at least ambiguous, and should be taken as permissive, because on their 
faces they do not require that all litigation between these parties must be in Rotterdam, but rather 
expressly allow some such litigation to be brought elsewhere. 

The answer to this argument is straightforward and conventional. It is to recognize that the plain 
meaning of both clauses is that the second sentence is intended as an exception or carve-out from 
the first. That is the import of the use in both clauses of the transitional modifier “however”. The 
plain import of both clauses is that all litigation must be in Rotterdam, except that Zwart has the 
unilateral option of suing elsewhere. The clauses are one-way, but in that one direction they are 
mandatory. 

Putting the same point differently: It is true, as Agra Tech points out, that the clauses allow bringing 
litigation elsewhere than in Rotterdam. But the problem is, they allow only Zwart to bring litigation 
elsewhere than in Rotterdam. There is nothing in any part of these clauses, including the second 
sentences, that authorizes Agra Tech to bring suit anywhere other than Rotterdam. 

A somewhat similar argument was made and rejected in CQL Original Products, Inc. v. National 
Hockey League Players’ Assn. (1995) 39 Cal.App.4th 1347, 1358. The forum selection clause there 
provided that “[A]ny claims arising hereunder shall, at the Licensor’s election, be prosecuted in the 
appropriate court of Ontario.” The CQL court concluded the clause was unambiguous because it 
clearly and expressly designated a forum as exclusive and mandatory. (Id. at 1358.) The court found 
that “the forum selection provision expressly requires claims arising under the license agreement be 
prosecuted in Ontario, at [Licensor’s] election.” (Id.) The fact that the clause could be invoked only at 
one party’s election did not make the clause ambiguous, nor transform a mandatory clause into a 
permissive one. 
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With that reading of the clauses established, there is no impediment to enforcement of them. Agra 
Tech does not argue that a forum selection clause is per se unenforceable, or even suspect, because it 
is mandatory but unilateral. 

If the unilateral nature of a mandatory forum clause is oppressive or unreasonable in a particular 
contract (as might be true of, say, consumer, employment, or franchise contracts), it can be attacked 
under the rule that a mandatory forum selection will not be enforced if it is unreasonable. Agra Tech, 
however, attempts no such attack or showing, and the Court has found no authority suggesting that 
unilaterality as such is generically a defect in such clauses in the context of a contract between parties 
of roughly equal bargaining power. In CQL, for example, the court had no problem enforcing a 
unilateral but mandatory forum clause. Indeed, the losing party argued the matter as matter of 
contract interpretation, not as a claim of unreasonableness or unenforceability. 

It is worth pointing out that in a conventional commercial setting between a corporate buyer and a 
corporate seller, this unilateral feature is not quite as unreasonable or unfair as it might appear at 
first glance. Its substantive result is that if there is to be litigation over the quality or performance of 
the product (as here), the seller (or in this case, the seller’s seller) chooses its home forum for that 
litigation. The same would be true of other substantive disputes, such as antitrust or patent claims. 
But it is not difficult to identify other litigations between a buyer and seller where the selection of a 
distant (here, foreign) venue makes no sense, and works to the disadvantage of both sides. Ordinary 
collection litigation is the clearest example. Suppose, here, that there was no problem with the 
quality or performance of Codema’s products – but the problem was simply that Agra Tech didn’t pay 
for them. If Zwart (located in Canada) were obliged to bring a collection lawsuit against Agra Tech 
(located in California), it would make no sense for either side for that litigation to have to be brought 
in the Netherlands. Inconvenience aside, it is unlikely that a Dutch court would have the practical 
ability to issue or enforce meaningful creditor remedies against a California business customer. 

In any event, the mandatory-but-unilateral clauses here are the ones these two commercial parties 
expressly agreed to, and the Court sees no reason not to enforce that agreement. 

 

  
    

11. 9:05 AM CASE NUMBER:  MSN21-1755 
CASE NAME: MARK S. VS STATE OF CALIFORNIA 
 HEARING ON DEMURRER TO: RENEWAL OF DEMURRER TO OPERATIVE PETITION (FILED BY PUSD) - 
CONTINUED FROM 1/12/23 CALENDAR  
FILED BY:  
*TENTATIVE RULING:* 
 
Defendant Pittsburg Unified School District’s motion for renewal of demurrer is denied.  

The District has filed a motion for renewal of a demurrer to the second amended petition pursuant to 

Code of Civil Procedure § 1008(b). Subsection (b) provides that “a party whose original motion was 
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denied in whole or in part may make a new application for the same order if supported by an affidavit 

detailing when and to what judge it was made; what was sought; what orders or decisions were 

made; and what new or different facts, law or circumstances would support a different outcome. 

(§ 1008, subd. (b).)” (Andrus v. Estrada (1995) 39 Cal.App.4th 1030, 1042.)  

A renewal motion under § 1008(b) must be based on new or different facts, law or circumstances that 

would support a different outcome. Phillips v. Sprint PCS (2012) 209 Cal.App.4th 758, provides an 

example of a renewal motion based on new law. There, the trial court had originally denied a motion 

to compel arbitration based on California law, including a California Supreme Court case. Later, the 

United States Supreme Court found that the rule express in the California case was preempted by 

federal law. The trial court granted a renewed motion to compel arbitration, finding that the United 

States Supreme Court had resulted in a significant clarification of federal and a major change in 

California law. (Id. at 769.) Phillips affirmed the trial court’s decision, explaining that the trial court 

properly considered the circumstances of the case, including “the extent of the preparation that has 

already occurred in the trial court proceedings and the proximity of a trial date are properly taken 

into account, along with the materiality of the change that has been made in the state of the law and 

the potential for prejudice to any of the parties.” (Id. at 769.)  

The District argues that this Court should grant the motion for renewal of the demurrer based on 

Martinez v. Newsom (9th Cir. 2022) 46 F.4th 965. This motion seeks a different ruling on Judge Weil’s 

March 9, 2022 order where he found that the Plaintiffs had sufficiently alleged an exemption to the 

exhaustion of claims requirement. Judge Weil’s order discussed the systemic exception to the 

exhaustion requirement, including citing to Hoeft v. Tucson Unified Sch. Dist. (9th Cir. 1992) 967 F.2d 

1298, one of the main cases discussed in Martinez.  

The District argues that Martinez v. Newsom (9th Cir. 2022) 46 F.4th 965 requires the Court to 

reconsider the demurrer and find the systemic exemption has not been alleged. In Martinez, the 

court concluded “that to fall within the systemic exception, a plaintiff must, at a minimum, identify an 

‘agency decision, regulation, or other binding policy’ that caused his or her injury. Doe [v. Arizona 

Dep't of Educ. (9th Cir. 1997) 111 F.3d 678] at 684.” (Martinez, supra, 46 F.4th at 974.)  

It does appear that Martinez, if it were a binding precedent in this Court, would call for a different 

result, at least in part. The distinction drawn in Martinez is between a formal decision, regulation, or 

binding policy (which may be the basis for the systemic exemption), versus a less formal pattern or 

practice (which, under Martinez, apparently cannot). Here, plaintiff’s petition fairly clearly attacks 

only a non-formal pattern or practice. Judge Weil nevertheless held that the systemic exemption 

applies here. 

The Court declines to reconsider Judge Weil’s ruling on the demurrer. The Court is reluctant to review 

another judge’s rulings in this case absent a strong reason for doing so. Martinez is not binding 
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precedent. (See Choate v. County of Orange (2000) 86 Cal.App.4th 312, 327-328 [California courts are 

not required to follow federal circuit or district courts on interpretation of federal statutes].) In 

addition, Martinez has narrowed the systematic exception, but not caused a drastic change in the 

law, such as finding that the exception does not exist. 

Furthermore, meaning no disrespect to the Ninth Circuit, the Court has some concerns about the 

feasibility of OAH handling systemic problems in a particular district. It is by no means clear that the 

OAH process can or would give relief on a system-wide basis for a system-wide, but informal, pattern 

or practice of discrimination. Thus, the Court still has some reservations about applying or not 

applying an exhaustion requirement based only on the formal/informal distinction, as the Ninth 

Circuit has apparently done. 

The being said, it would be useful to know if the California Court of Appeal would adopt the Martinez 

rule and require plaintiffs identify an agency decision, regulation, or other binding policy in order to 

allege the systemic exception to exhaustion. The parties are invited to take a writ seeking clarification 

on whether the Martinez rule on exhaustion applies to California state cases.  

The District’s request for judicial notice of the 2019 email is denied. This renewal motion is based on a 

change in law, not a change in facts and the Court sees to reason to consider this email at this time.  

The Court may, however, take judicial notice of this document in the future given a different 

procedural posture.  

Plaintiffs’ request for judicial notice of the transcript from the February 24, 2022 hearing is granted.  

The District’s second request for judicial notice of documents filed in E.E. v. State of California (N.D. 

Cal.) Case No. 3:21-cv-07585 is denied.  
 

 
    

12. 9:05 AM CASE NUMBER:  MSN21-1755 
CASE NAME: MARK S. VS STATE OF CALIFORNIA 
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Counsel to appear, by zoom if preferred. 
 

 

 


